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To. The Commission 

OPPOSITION TO PETITION FOR RECONSIDERATION 

Bonneville lntcrnational Corporation (“Bonneville”), by its attorneys and pursuant to 

section I 429 of the  ConimisAion’s rules, 47 C.F R. 5 1.429, hereby opposes the petition for 

reconsideration filed by Mt. Wilson FM Broadcasters, Inc. (“Petitioner” or “Mt. Wilson”) in the 

abo\ c-captioned procccdings I Petiiioner asserts that the Commission should apply the local 

radio ownership rulc to noncoininercial station ownership and expand the definition ofjoint sales 

ngrccinent (“.EA”) t o  include underwriting agreements involving non-commercial radio 

Pf,/rIioii fiir ReconJrdcmlron oj.441 Wrl,ron F.W Bruodcasters, MB Docket No 02-277 et a l ,  (filed Sept I 

4 ,  2003) (“Perirron”) 

PJC, O!ST’+ J: r&d 
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stations 

inad\  crlent 

Adm\nistrative Procedure Act (“APA”) notice requirements, and the proposed policies raise the 

qpcclcr of uninleiided consequences The pctition must be dismissed. 

Petitioner posits that the new rule‘s failure to adopt these policies “was simply 

Petitioner is mistaken. Consideration of Mt. Wilson’s requests would violate 

DISCUSSION 

TI is iiidisputable that Petitioner’s request to extend the local radio ownership restrictions 

to cogiiizahle interests in noii-commercial stations is outside the scope of this proceeding. The 

AI’A icquires that “[gleneral notice of proposed rulemaking shall . . . include either the terms or 

substance of the proposed rule or a description of the subjects and issues i n v o l ~ e d . ” ~  As the D.C. 

Circuit Court of Appcals has stated, the notice requirement “improves the quality of agency 

rulcinaking by cxposing regiilatioiis to diverse public comment, ensures fairness to affected 

parties, and prox’idcs a wcll-de\ eloped record that enhances the quality ofjudicial review.”5 In 

this case, the 2002 Llioznial Rei’ieiv h’otice ojPropoJed Rulemaking did not identify any 

proposals or remotely suggest consideration of any rules or policies to regulate cognizable 

iiitcrcsts in non-commercial Further, section 202 of the Telecommunications Act of 

See 1002 Biennial Regiilaiarj Ruiew ~ Rciww) of [he Commission’s Broadcasl Ownership Rules and 
Oilier Rules Adopied Piirsuanl lo Secrion 202 ofrhe Teflecommunicalions Acl of1996, M E  Docket Nos. 
02.211, 03-130 a n d  hlM Dockct Nos 01-235, 01-3 17, 00-244, Report and Order andNoilce ofProposed 
Ruicniaking, 18 FCC Rcd 13620 at Appcndix  H, 47 C.F R 9 73.3555(a)(1) and Note 2(k) to 4 73.3555 
(2003) (2002 Biennial Review Repori and Order), appeal pending sub nom. Promelheus Radio v FCC, 
No 03-338 (3d Cir Sept. 3, 2003) 

2 

Pc.ri/ion at 7 1 

‘ 5 U S.C 5 553(b)(3) 

$2 in1 Corp v FCC, 31 5 F 3d 369, 373 (D C. Cir 2003) (quotations omitted). 

See 2002 Biennial Rrgiilaroq Rmiew ~ R e v i e w ,  ofihe Commi.r.yian’s Broadcast Ownership Rules and 

I 
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1996, nhich sets forth the statutory framcwork for this proceeding and amended the numerical 

limits u n  local radio owiier~hip,  only addressed regula~ion of commercial station ownership. 7 

The 7002 Bi07i7ial Xevieiv Order, inorcover, confirmed that the proceeding did not 

contemplate resuiclions on cognilable iiitci csts in non-commercial stations. Following the 

decision’s extensiw discussion of the new rules, the Commission dismissed several requests for 

aclion “regarding o\vncrship or attribution issucs that were not raised in the Notice and that are 

tlicrcfore outbide the scope of the proceeding.”’ In  rcsponse to a request related to the Low 

Powcr FM station rules, the Commission stated: 

These are non-commercial stations and iherefore a consideration 
oFo\r.ncrshi limits for these stations is outside the scope ofthis 
procccding. B 

Similarly, the Cominlssion rejectcd another rcquest to consider new ownership restrictions on 

noii-coinniel-cia1 educational stations, stating that “such limits are outside the scope of this 

proceeding .’lo 

Other RulrJ . A A p e d  Pur.\uuiit to .%CtiOii 202 o f t h e  Teleco~nmunirat ions Acr of1996. M B  Docket No 
02-277 and M M  Docket Nos 01 -235, 0 1-3 17, 00-244, Notice ofPropo~ed Rulemaking, 17 FCC Rcd 
I8503 (2002)  (“200; Bieiiiual I h i e w  ,Votim ofrroposed Rulemaking”). Jn  addltion, the 2001 local 
radio o\ri icisli ip notice of pioposcd I uletnaking, which was incorporated into the 2002 Biennial Review 
pro~eeding. did iiot coiiteniplaie iegularion of noii-commercial slation ownership See Rules and Policies 
C O I ~ L C ~ I W ~ ~ ~  , th l i ip l r  Ownership ofRudio Broadcast Srations in Local Markers, MM Docket No. 01 -3 17, 
,\‘ot~cc ofPtopoJed Rulciuuking, I6 FCC Rcd 19861 (1001)  (“Local Rad10 Olvnershrp Notice ofproposed 
Riileniaking”) 

”J.cIcconiinuiiicatioiis Act o f  1996, Pub L. No. 104-104, 5 202, 1 I O  Stat I I O  (1996). 

_‘002 Biennial Rei iew Repor/ and O d e r ,  I8  FCC Rcd at I3860,I 627 

Id at 13861, 

R 

630 (rmpliasis added). 9 

t o  Id No “loytcal o~ilyrowth”dtgutnent can overcome the deficiency of notice in this case. As the D.C. 
Circuir Court of Appeals has slaied, “A final rule i s  not a logical outgrowth o f  a proposed rule when the 
changes are so iiiajoi iliai the ortyiiial tiotice did not adequately frame the subjects for discussion.” 
Oi77nipoinl Corp vFCC, 7 8  F ?d 620, 631 (D C Ctr 1996) (quolalion omitted). As noted above, neither 
(cnnliniicd on ! I C \ ~  page) 
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The Coniinission cannot consider proposals on reconsideration if proper notice and 

opportunity for comment are wanting. The D C Circuit Court ofAppeals recently vacated a 

Coininission rule adopted on reconsideiation because the agency had failed to provide proper 

nolicc prior lo promulgating the ne\+ rule 

suhstaniivr changes i n  prior regulations are subject to the APA's procedures.'"2 In this case, the 

Coininission did not contetiiplale regulation of non-commercial station ownership and thus did 

no1 pro! ide m:' nolicc ro j u s ~ i f y  consideration of Petitioner's requests. Indced, the non- 

cntiinneicial coininunity did not c\'cn pai<icipa~e in the 2002 Biennial Review proceeding. Given 

the Commission's clear statement [hat proposals to regulate non-commercial station ownership 

are outside the scopc of lhe procccdiing. rhe Coininission must dismiss Mt. Wilson's petition. 

1 1  As the court reaffirmed, "new rules that work 

As a policy in;itler, morcover, Pctilioner's requests dcmand a clear opportunity for public 

connmen~ and siyificant Cominission consideration The press articles attached to the petition 

dcnnonstiate Ihat intcrcsled piirties have divcrse v i e w  on whether the underlying issue, 

under~i i r ing agreements bctueen cominercial and non-commercial stations, serves the public 

interest I' ~oni iev i l le  does not cxprcss any position on the merits but points out that the petition 

conlains sex era1 unsubsranIla1ed asscrtions Petitioner presumes, for example, that an 

undcr\+ri1ing agrccincni is equivalent to a JSA and that a n  underwriting agreement necessarily is 

h e  2001 Rieiiiiiai R e ~ i e w  Noi ice of PIopri\~d Rtrleinakiiig nor the Local Radto Ownership Notice of 
Pioposcd ~ ~ ~ l c i n ~ ~ k ~ i i g  ciinteinplalrd 1hr rcgulalion of ownership of or cognizable interests in non- 
co i i i rnc ic ia l  ilalions 

I t  .Spun/ Corp v FCC, 3 I5 F 3d 369 (2002). 

" I d  at 374. 

13 See Pcii/ioii ar Anathnicnt A 
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;I cognimble intercst that muct be attributable undcr the Commission’s rules and subject to the 

local radio ownership rule. 14 

Pctilioner’s proposcd solution, moreover, is a blunt instrument that likely raises 

~inintciided consequences. If adupted, i t  nould ~ for the first time - regulate ownership of or 

cogiiiiablc iiitercsts in  non-commercial slations. If extended to the local television ownership 

rule. thc proposal could force s ta teuide non-commcrcial television systems to divest stations in 

laigrr DhlAs Thcsc proposals have far-rcaching and unforeseen consequences. Even if the 

Cominission believes that coinmercial station involvement in non-commercial underwriting 

poscs concerns, there are less intrusive and more direct means to address the issue. In any event, 

Cominission revicw of such matters c a n  only occur in a rulemaking proceeding with proper 

noiice and  opportunity for comment. 

CONCLUSION 

For ilic rcasons discussed above, any consideration of the petition would constitute 

fla\\cd administrative procedure and an exercise in unsound policy. The Commission should 
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dismiss the Mt. Wilson petition for reconsideration forthwith. 

Respectfully sub~nitted, 

BONNEVILLE INTERNATIONAL CORPORATION 

Adam D. Krinsky 

WILKIh'SON BARKER KNAUER, LLP 
2300 N Street, N.W., Suite 700 
Washington, D C. 20037 
(202) 783-4141 

Its Atlorneys 

Dated Ociober 6 ,1003 
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CERTlFlCATE OF SERVICE 

I ,  Paula Le\vis, d o  licrcby w m f y  that on this 6th day of October 2003, a copy of the 
forcgo~ng Opposition To Petition For Rcconsideration was served by U.S. Mail, first-class 
poslage prepaid, on the follo\\ing: 

Robcrt B. Jacobi 
Colm and Marks 
1920 N Street, N.W. 
Sunk 300 
Washington, DC 20036 

n 

Paula Lewis 


